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AS A PART OF THE PROTECTION OF 
THE RIGHTS AND INTERESTS OF 
INSURANCE SERVICE USERS 


ABSTRACT: Insurance represents a business activity which is becoming 
increasingly important for all trends in society. Namely, all commercial 
and other activities beneficial to society, by means of an insurance policy, 
ensure the safety of business, regardless of any risks that may arise. As a 
result, a competent and professional performance of insurance business, 
which among other things protects the rights and interests of insurance 
service users is crucial for this business activity. That is why we, in this 
paper, put a particular emphasis on the obligations of a competent and 
professional performance of the insurance business, which are stipulated 
by the EU Directive on insurance distribution, as well as by the National 
Bank of Serbia Guidelines on minimum standards of conduct and a good 
practice for insurance market participants. 
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1. Introduction 


Corporate governance is based on the assumption that the overriding 
principle is the principle of cooperation with everyone. Different persons have 
different interests in relation to insurance companies (employees, creditors, 
shareholders, insurance service users...). According to Vasiljevié and Petrovié 
Tomié (2020), “the insurance status right is included in Insurance Law” (p. 
8). Sometimes, their interest does not have to correspond to the interest of the 
insurance company as such. In the insurance company business, the protec- 
tion of insurance service users is defined as a priority, given that article 13 
of Insurance Law (2014) stipulates that supervision over the performance of 
the insurance business is conducted for protecting the rights and interests of 
insurance service users. The insurance service users, according to Insurance 
Law (2014), are the insured, policy holders, insurance beneficiaries, and dam- 
aged third parties (article 15). In other words, the concept of the insurance 
service user implies a category of persons broader than consumers, in view 
of the fact that according to article 5 of Consumer Protection Law (2021), a 
consumer is defined as a natural person who acquires goods or services in 
the market for purposes other than his business or other commercial activity, 
or as pointed out by NataSa Petrovic Tomi¢ (2014), “different EU directives 
define a consumer as a natural person who acquires or uses goods or services 
for non-professional use” (p. 45). Thus, insurance company management is 
obliged to act in the company’s best interest, taking care to ensure the protec- 
tion of insurance service users. 

We could say that “modern insurance as a form of growth and devel- 
opment risk management appeared along with private ownership develop- 
ment” (Petrovic, Njegomir & Pocéuéa, 2013, p. 731), and that “its primary 
function does not change with insurance development, that function remains 
the protection of property and individuals” (Pocuéa & Krstini¢, 2013, p. 33). 
However, as Smiljani¢ and Zarubica (2018) point out, “in the field of insur- 
ance trends, we should pay particular attention to the effect of the world crisis 
on the insurance market” (p. 307), as well as to the risks involved which have 
gained further momentum with the SARS-CoV-2 virus pandemic, and which, 
according to Koéovié et al. (2020) bring about “devastating social, economic 
and political consequences” (p. 12). 

The protection of insurance service users is achieved, among other 
things, by the competence and professionality of natural persons dealing with 
insurance distribution. The definition of insurance distribution is provided in 
article 2 of the Directive on insurance distribution (2016/97), which states 
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that, for the purposes of this Directive, “insurance distribution” means “the 
activities of advising on, proposing, or carrying out other work preparatory to 
the conclusion of contracts of insurance, of concluding such contracts, or of 
assisting in the administration and performance of such contracts, in particu- 
lar in the event of a claim, including the provision of information concerning 
one or more insurance contracts in accordance with criteria selected by cus- 
tomers through a website or other media and the compilation of an insurance 
product ranking list, including price and product comparison, or a discount 
on the price of an insurance contract, when the customer is able to directly 
or indirectly conclude an insurance contract using a website or other media”. 


2. The obligation of competent and professional conduct 
of insurance business according to the European 
Union Directive on insurance distribution 


The Directive on insurance distribution (2016/97) stipulates the obliga- 
tion of the member states to ensure that insurance and reinsurance distributors 
and employees of insurance and reinsurance companies, who carry out insur- 
ance and reinsurance distribution activities, possess the appropriate knowl- 
edge and skills required for the performance of such activities, in order to 
complete their tasks and perform their duties in an adequate way (article 10). 

In addition, the Directive on insurance distribution (2016/97) stipulates 
in its introductory provisions that it is important to guarantee a high level of 
professionalism and competence of the persons carrying out insurance distri- 
bution activities, and that their continuous training and development should 
be ensured. In that regard, natural persons involved in insurance distribution 
must have a good repute, professional knowledge and competence. On ana- 
lysing this provision further, we can see that it implies the fulfilment of three 
cumulative conditions among natural persons involved in insurance distribu- 
tion: that a person has a good repute, that they possess professional knowl- 
edge and, as a third condition, that those persons are competent in the conduct 
of insurance distribution activities. A person has a good repute if they have a 
clean criminal record, or any equivalent document in compliance with national 
regulations relating to criminal acts against property or in the field of financial 
operations, if they have not been declared bankrupt, unless their rehabilitation 
has been realized in compliance with the national law. Professionality and 
competence can be acquired by completing a certain educational qualifica- 
tions degree, or through work experience, and it includes knowledge of insur- 
ance activities (insurance market supply, insurance service characteristics, the 
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activities to be taken, the rights and obligations of insurance service users, the 
protection of insurance service users’ rights, etc.). Further on, the Directive 
on insurance distribution (2016/97) stipulates that the Member States guar- 
antee that persons involved in insurance distribution should comply with the 
continuous training obligation, which implies no less than 15 hours of profes- 
sional training or development per year (article 10). 

Further on, article 17 of the Directive on insurance distribution (2016/97) 
stipulates that “Member States shall ensure that, when carrying out insurance 
distribution, insurance distributors always act honestly, fairly and profession- 
ally in accordance with the best interests of their customers.” In this regard, 
this principle has two applications, as pointed out by Slavni¢ (2018): “its pri- 
mary purpose is for the rules relating to the performance of distributors’ duties 
established by this Directive and the national laws of the member states, to 
be applied as auxiliary rules of a general value in terms of moral character”, 
and in its secondary application, “the application of this general principle, 
the effect of which is, according to art. 17 par. 1 of the Directive on insur- 
ance distribution, of a compulsory nature, and which may not be excluded 
or restricted in application by an agreement between the distributor and the 
client, as is the case with similar, or equivalent principles in the national law 
of contracts and torts, should serve in cases of need for creating non-existent 
legal norms for regulating the distributor’s relation to the client in carrying 
out duties concerning clients” (p. 12). 

In addition, with regard to this principle under article 17 of the Directive 
on insurance distribution (2016/97), relating to acting in the clients’ best in- 
terest, as stated by Petrovi¢ Tomi¢ (2019): “Making sure that business com- 
plies with the principle of the insurance clients’ best interests represents a 
process, which requires a continuous observance of the principle of acting 
honestly, fairly and professionally. We are of the opinion that the obligation 
of acting in the consumers’ best interest existed (and still exists) before the 
adoption of the Directive on insurance distribution (2016/97). It derives from 
the corporate governance principle, more specifically from the principle of 
protecting the interests of all the interested parties (the so-called stakehold- 
ers)” (p. 251). 

Thus, individual obligations introduced by article 17 of the Directive on 
insurance distribution (2016/97) are: acting honestly, fairly and profession- 
ally. Honest and fair acting represents the introduction of the insurance dis- 
tributor’s obligation to act in a moral and honest way in carrying out insurance 
business. Professional conduct implies the insurance distributor’s competence 
in the conduct of insurance business. 
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3. The obligation of professional and competent conduct of 
insurance business according to the Guidelines on minimum 
standards of conduct and good practice for insurance 
market participants of the National Bank of Serbia 


In our economic conditions, in the last twenty years in particular, “as a 
result of macro changes, there has been the establishment and development 
of new financial instruments, the hedging methodology has been improved 
and the development of corporate governance encouraged” (Duki¢ Miyatovic¢, 
2011, pp. 15-16). 

Insurance Law (2014) stipulates in article 19 that “an insurance com- 
pany, reinsurance company, insurance mediation company, insurance agency 
company and an insurance agent are obliged to carry on their business in 
compliance with the law, general acts, business policy acts, rules of the in- 
surance profession and the actuary profession, good business practice and 
business ethics”. In addition, Insurance Law (2014) stipulates the obligation 
for management members to have a good business repute and the appropriate 
professional qualifications, knowledge and experience required for a manage- 
ment position (article 62). 

According to article 2 of the Company Law (2011), a company is defined 
as “a legal entity carrying on business with the aim of acquiring profit”. In this 
context, one of the four direct benefits of corporate governance for a company, 
represented in the Corporate Governance Code (2012), is better reputation, 
which basically indicates that “in today’s business environment, reputation 
has become a key element of each company’s goodwill. A company’s repu- 
tation practically constitutes an integral part of its assets. Companies which 
observe the rights of owners and creditors act in a transparent and responsible 
way, enjoy greater public trust and a stronger goodwill, which leads to greater 
trust in the company and its products”. By way of conclusion in this context, 
Stojkovié (2013) states that “good corporate governance is widespread nowa- 
days, as essential for establishing an attractive investment climate, which is 
characterized by competent companies and efficient financial markets” (p. 
46). 

Further on, according to the Decision on the procedure upon the com- 
plaint of the insurance service user (2021), “‘an insurance company, insurance 
mediation company, insurance agency company, natural person — entrepre- 
neur who is an insurance agent, as well as a bank, financial lessor or public 
post operator conducting insurance agency business subject to prior consent 
of the National Bank of Serbia in compliance with the law — are obliged to 
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ensure the right to information and protection of their users’ rights and inter- 
ests”. The restrictive policy of the National Bank of Serbia is also evident in a 
series of adopted Regulations in the field of supervision over the performance 
of insurance business (2021). 

Furthermore, through Guidelines No. 2 on corporate governance in in- 
surance companies (2021), the National Bank of Serbia suggested to the 
insurance companies “the way of organizing and carrying out management 
and supervision activities in order to improve work efficiency, without im- 
posing specific solutions. With that in mind, insurance companies (in par- 
ticular those with a heterogeneous ownership structure) should adopt the 
adequate corporate governance policies and practices, and publish an an- 
nual statement of corporate governance”. In line with the aforesaid, the 
Commercial Chamber of Serbia established the Education Service with a 
view to helping company employees to improve the existing and acquire 
new knowledge and skills, bearing in mind that successful companies build 
their competence on their employees’ knowledge (Commercial Chamber of 
Serbia, 2021). 

In addition, in 2018 the National Bank of Serbia adopted the Guidelines 
on minimum standards of conduct and good practice for insurance market 
participants, which define the frameworks and standards of conduct and good 
business practice in the insurance market. These Guidelines are not designed 
to be acts for direct application. The Guidelines on minimum standards of 
conduct and good practice for insurance market participants (2018), which 
define the frameworks and standards of conduct and good business practice in 
the insurance market, are intended for insurance companies, insurance media- 
tion companies, insurance agency companies, natural persons-entrepreneurs- 
insurance agents, and other parties conducting insurance agency business on 
the basis of prior consent of the National Bank of Serbia, and they do not 
stipulate any timeframe for harmonizing the business of such parties with 
their provisions. 

The Guidelines on minimum standards of conduct and good practice for 
insurance market participants (2018) stipulate in item 43 that an insurer is 
expected to ensure that “the employees involved in the activities of creating 
new, and innovating existing insurance services possess the required quali- 
fications, knowledge and experience in order to adequately understand the 
basic features and characteristics of a specific insurance service, as well as the 
interests, aims and characteristics of the target market segment”. 
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Furthermore, the Guidelines on minimum standards of conduct and good 
practice for insurance market participants (2018) also stipulate that an insurer’ 
is obliged to provide training and continuous professional development of 
employees involved in the sale of insurance services and the activities con- 
ducted after the sale of insurance services, as well as employees conducting 
supervision of the performance of such activities (hereinafter: the employ- 
ees), aS well as to conduct regular reviews with respect to the employees’ 
required knowledge and skills. 

The Guidelines on minimum standards of conduct and good practice for 
insurance market participants (2018) stipulate that the insurer should regulate 
the training and continuous professional development of employees by an 
internal act, which they shall make accessible to the employees. 

Further on, the Guidelines on minimum standards of conduct and good 
practice for insurance market participants (2018) also stipulate that the dura- 
tion of the training courses is expected to correspond to the subject matter and 
the skills to be acquired, and that the training, in terms of professional level 
and scope, should be equivalent to training for taking the state examination 
for acquiring the title of authorized intermediary or authorized agent (item 
48). An authorized intermediary or authorized agent is obliged to in each cal- 
endar year in which they conduct the insurance mediation, or agency busi- 
ness, attent professional training for at least 15 hours, except in the calendar 
year in which they obtained the authorization to conduct insurance mediation, 
or agency business, all in accordance with item 16 of the Decision on acquir- 
ing the title and training of authorized intermediaries and authorized insur- 
ance representatives (2015). 

The training and professional development of authorized intermediaries 
and authorized representatives are conducted by the Commercial Chamber 
of Serbia according to the Agreement with the National Bank of Serbia (con- 
cluded according to item 3 of the Decision on alterations and amendments to 
the Decision on acquiring the title and training of authorized intermediaries 
and authorized insurance representatives (2015) from 2017). 

The Guidelines on minimum standards of conduct and good practice 
for insurance market participants (2018) stipulate that the training syllabus 


' The definition of an insurer is provided in item 4 of Smernice o minimalnim standardima ponasanja 
i dobroj praksi uéesnika na trzi$tu osiguranja [Guidelines on minimum standards of conduct and good 
practice for insurance market participants] (2018), G.no. 3092 of 20 April 2018 relating to article 3 of 
Zakon o osiguranju [Insurance Law], i.e. an insurer is an insurance company which is a legal entity 
with head office in the Republic of Serbia and which is registered in the competent authority register 
according to the National Bank of Serbia licence for the conduct of insurance business. 


81 


LAW - theory and practice No. 4/2021 





should include knowledge and understanding of: the characteristics of insur- 
ance services; the users’ rights and obligations, i.e. the regulations relating to 
those rights and obligations; sales and after-sales activities and methods of 
protection of users’ rights and interests. 

In addition, the Guidelines on minimum standards of conduct and good 
practice for insurance market participants (2018) stipulate that when conclud- 
ing an insurance contract the insurer, or intermediary is expected to act in 
an honest, non-discriminatory, transparent and professional way taking into 
account the users’ needs, rights and interests (item 51). The definition of an 
intermediary 1s provided in item 4, where it is specified an intermediary is a li- 
censed company for mediation in insurance, a company for insurance agency, 
a natural person-entrepreneur-insurance agent, as well as a bank, financial 
lessor or public post operator conducting insurance agency business. 


4. Conclusion 


The Guidelines on minimum standards of conduct and good practice for 
insurance market participants (2018) were adopted because there was a need 
for the creation “of appropriate preconditions for insurance market partici- 
pants to prepare for total compliance with European Union regulations in the 
field of their subject of work, which are expected to be, in the forthcoming 
period in the Republic of Serbia EU accession process, appropriately imple- 
mented in the Republic of Serbia legal system” (paragraph 2, item 2 of the 
Guidelines), and with the Directive on insurance distribution (2016), one part 
of which lays down the insurer’s obligation for the employees to possess the 
required qualifications, knowledge and experience in order to properly un- 
derstand the principal features and characteristics of any specific insurance 
service, as well as the interests, aims and characteristics of the target market 
segment, thus, in a broader sense, realizing the protection of the rights and 
interests of insurance service users. 

Namely, as Petrovic-Tomié (2019) points out, “the weaker side of insur- 
ance contracts is not adequately protected by contract law (which was realized 
in the EU member states a while ago), it is essential to establish an institution- 
al basis for a supervisory authority which would control if insurance distribu- 
tors, while selling insurance products, presented those products profession- 
ally and objectively. Security instruments in insurance contract law only make 
sense if the consumer has obtained a coverage which they find beneficial and 
corresponding to their needs. In our opinion, consumers should be protected 
against lack of competence, which most often leads them to contracts which 
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do not suit their needs, i.e. which are non-beneficial or do not correspond to 
their needs” (p. 251). 

With that in mind, competent and professional performance of insurance 
business by natural persons involved in insurance distribution, is the basis for 
undertaking any activities or actions involved in the preparation, conclusion 
and implementation of insurance contracts. 

Further on, the needs, rights and interests of insurance service users are 
taken into account in the insurer’s or intermediary’s professional conduct. 
This is achieved through the competence of the natural persons involved in 
insurance distribution, i.e. the requirement that the natural persons involved 
in insurance distribution possess the required qualifications, knowledge and 
experience which is acquired, inter alia, through training and continuous de- 
velopment. Insurer employees’ training includes “the knowledge and under- 
standing of: 

1) the characteristics of insurance services, in particular the term of in- 
surance contracts, the start of insurance, the insured risks and exclu- 
sions relating to those risks, the scope of the insurer’s liability, the 
insurance premium structure (the functional premium amount and 
the overhead allowances, including the functional premium structu- 
re) and other important characteristics of the insurance service; 

2) the users’ rights and obligations, i.e. the regulations defining those 
rights and obligations, or the procedures of exercising those rights, 
such as the procedure and timeframes for filing claims and the requ- 
ired documentation, the right to termination of insurance contracts, 
the right to withdrawal from contracts, and other rights and obligati- 
ons of users under insurance contracts; 

3) sales and after-sales activities, in particular the manner of informing 
the users in the pre-contract phase and during the contractual relati- 
on, and the preparation and conclusion of insurance contracts, 

4) the manner of protecting the users’ rights and interests, 1.e. the pro- 
cedures of filing complaints and instituting mediation procedures 
with the National Bank of Serbia” (item 47 of the Guidelines). 


Continuous training of employees results in those persons always having 
the relevant knowledge and skills, which in itself implies that those persons 
have professional training of at least 15 hours per year. With that in mind, the 
practice of insurance business provides the following solutions: training and 
continuous professional development within the insurance company or by at- 
tending the appropriate training courses, seminars or combinations of the two, 
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to be defined by insurance companies in their internal acts. In any event what 
remains to be seen is the manner of implementation of provisions stipulated 
by the Guidelines, the provisions of which apply to insurance companies, in- 
surance mediation companies, insurance agency companies, natural persons- 
entrepreneurs-insurance agents, banks, financial lessors and the public post 
operator conducting insurance agency business subject to prior consent of the 
National Bank of Serbia. 
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STRUCNO I PROFESIONALNO 
OBAVLJANJE POSLOVA OSIGURANJA 
KAO DEO ZASTITE PRAVA I INTERESA 
KORISNIKA USLUGA OSIGURANJA 


REZIME: Osiguranje predstavlja delatnost koja u sve vecoj meri postaje 
znacajna za sve druStvene tokove. Naime, sve privredne i druge druStveno 
korisne delatnosti, sa polisom osiguranja obezbeduju sigurnost poslovanja 
i to bez obzira na rizike koji mogu nastati. Stoga je strucno i profesionalno 
obavljanje poslova osiguranja, kojim se izmedu ostalog i Stite prava i 
interesi korisnika usluga osiguranja od krucijalne vaznosti za ovu delatnost. 
Upravo iz tog razloga smo, u okviru ovog rada stavili narocit naglasak na 
obaveze stru¢nog i profesionalnog obavljanja poslova osiguranja koje su 
predvidene Direktivom o dstribuciji osiguranja Evropske unije, a potom 
i prema Smernicama Narodne banke Srbije o minimalnim standardima 
ponaSanja i dobroj praksi ucesnika na trziStu osiguranja. 


Kljucne reci: profesionalno osiguranje, Direktiva o distribuciji osigura- 
nja, interes korisnika usluga osiguranja. 
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